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INTRODUCTION 

Defendant General Electric Company (“GE”) submits this memorandum in support of its 

motion for judicial review of a final decision of the United States Environmental Protection 

Agency (“EPA”) under the Consent Decree for the GE-Pittsfield/Housatonic River Site (the 

“Site”), entered by this Court on October 27, 2000 (“CD” or “Decree”).1  EPA’s decision, issued 

by the Deputy Director of the Superfund office in EPA Region 1, upheld the Region 1 staff’s 

claim that GE should reimburse EPA for approximately $1.2 million in costs that EPA spent in 

connection with the Site during fiscal year (“FY”) 2011.     

The Consent Decree governs the environmental investigations and cleanup of the Site, 

located in Pittsfield, Massachusetts, and extending downstream on the Housatonic River through 

western Massachusetts and Connecticut.  When it signed the Decree in 1999, GE fully 

understood that it was signing up to conduct the lion’s share of the work at this Site, under EPA 

oversight.  Indeed, over the past 12 years, GE has spent millions of dollars to fulfill its 

obligations under the Decree − not only to perform cleanup work, but also to reimburse costs 

incurred by EPA.  

But GE did not give EPA a blank check.  Containing the Government’s oversight costs 

was a key element of the bargain for GE.  That is evident on the face of the Decree, which 

divides the costs that EPA may recover from GE into specific categories, and then limits, with 

specific dollar caps, the costs that EPA may recover under all but one of the categories.  EPA 

agreed to limit the costs that it could recover from GE for overseeing and responding to GE’s 

work and conducting its own studies of the Site.  In particular, EPA agreed to cap the costs that it 

could recover from GE in connection with investigating, studying, and identifying and evaluating 

                                                 
1  Relevant pages of the Decree are provided in Attachment A.   
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cleanup alternatives for the “Rest of River” portion of the Site − the Housatonic River and its 

floodplain beginning two miles downstream of GE’s former facility − as that was GE’s 

responsibility in the first instance under the Decree.  EPA has already spent millions of dollars 

reviewing GE’s studies and performing its own studies, and it long ago reached the caps relevant 

to these categories of EPA work.  That is the heart of this dispute:  EPA has taken costs that are 

properly allocated to capped categories and shoehorned them, instead, into the one uncapped cost 

category. 

There is a second, alternative reason why EPA cannot recover these costs.  In the Decree, 

EPA agreed to a sequential process under which GE, not EPA, would prepare a “Corrective 

Measures Study” report to identify and evaluate alternative cleanup measures for the Rest of 

River area.  EPA would then review and approve or disapprove the report; GE could invoke 

dispute resolution to challenge EPA’s action; and only then would EPA decide on a proposed 

cleanup remedy for that area.  EPA has not followed that process.  It has never approved or 

disapproved GE’s Corrective Measures Study for the Rest of River – a study that GE first 

submitted to EPA in 2008 and revised and re-submitted in 2010.  Instead, EPA has leapfrogged 

the Consent Decree process, developing its own cleanup proposal without ever acting on GE’s 

study, and is now trying to force GE to pay for those extra-Decree activities.  EPA should not be 

permitted to disregard the agreed-upon process.   

GE bargained for and received a measure of certainty in its settlement agreement with the 

United States embodied in the Decree.  It has fulfilled its obligation to reimburse EPA’s costs up 

to the caps set in that Decree.  EPA must be held to the terms of the parties’ agreement. 
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STATEMENT OF FACTS 

A. Relevant Provisions of the Consent Decree  

1. Overview 

The Decree addresses the investigation and cleanup of the Site.  For most areas of the 

Site, including GE’s former Pittsfield facility and nearby areas, cleanup activities either have 

been or soon will be completed.  However, for the “Rest of River” portion of the Site, the 

remedy has not yet been selected.  Instead, the Decree establishes a sequential process to 

evaluate remedial alternatives and select a remedy, as discussed next. 

2. Rest of River Process  

The process to be followed for the Rest of River is set forth in the Decree and in an 

accompanying permit issued by EPA under the Resource Conservation and Recovery Act 

(“RCRA Permit” or “Permit”), which is referenced in the Decree and is an essential part of the 

agreement.2  Together, the Decree and Permit prescribe a defined linear process for selecting a 

Rest of River remedy.  CD ¶ 22; RCRA Permit Part II.  The initial steps were completed by 

2006:  (a) GE submitted and EPA approved a report presenting data on site conditions; (b) EPA 

performed risk assessments; (c) EPA developed a predictive model to evaluate remedial 

alternatives; and (d) EPA approved preliminary cleanup goals.  See id. 

That was all a prelude to the evaluation of remedial alternatives which, as is common for 

major cleanups, is the central part of the process leading to selection of the remedy.  As required 

by the Decree and the Permit, GE submitted, and in 2007 EPA approved, a proposal for GE to 

conduct a Corrective Measures Study (“CMS”) to evaluate cleanup alternatives.  CD ¶ 22.j.  

After EPA approved that proposal, the next step in the sequential process was for GE to 

                                                 
2  A copy of that permit is provided in Attachment B.  
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implement the study (the CMS).  CD ¶ 22.k.  As prescribed by the parties’ agreement, that 

evaluation was to be documented in  a “CMS Report” prepared by GE.  CD ¶ 22.k.  EPA is then 

charged with approving, conditionally approving, or disapproving GE’s report.  RCRA Permit, 

Special Condition II.H. 

Once the CMS Report is final, it is to serve as the basis for EPA’s selection of the remedy 

for the Rest of River.  Specifically, as described in the Decree, EPA will issue a proposed 

cleanup remedy by preparing a draft modification to the RCRA Permit, together with a 

“Statement of Basis” explaining that proposal.  CD ¶ 22.n.  The public will then be given an 

opportunity to comment on that proposal, after which EPA will issue its final remedy decision in 

the form of a final modification to the RCRA Permit.  CD ¶ 22.p.3  

At each step in this process where GE is responsible for submitting a study or report, the 

Decree and Permit describe a “red light, green light” sequence under which EPA will review and 

approve, conditionally approve, or disapprove the submission before the next step occurs.  The 

Decree and Permit also allow GE to seek administrative dispute resolution within EPA Region 1 

on EPA’s decisions on those studies and reports.  Permit Special Condition II.J; CD ¶ 141.a.  

GE submitted its initial CMS Report to EPA on March 21, 2008.  In response to 

comments from EPA (and others), GE performed additional analyses and submitted a Revised 

CMS Report to EPA on October 11, 2010.  A four-volume document totaling thousands of 

pages, the Revised CMS Report provides a comprehensive identification and analysis of 

potential alternative remedies for the Rest of River.  It has been more than two years since GE 

submitted the Revised CMS Report, but to date EPA has taken no action on the Report.   

                                                 
3   GE may appeal the final Permit modification to the EPA Environmental Appeals Board and 
then to the U.S. Court of Appeals for the First Circuit.  CD ¶ 22.q; Permit Special Condition II.J. 
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3. Cost Reimbursement Provisions  

The Consent Decree defines and limits GE’s obligation to reimburse EPA’s costs (CD 

Section XX).  First, the Decree defines what costs may be recoverable.  It does so by dividing 

EPA’s costs into seven different categories, six of which are capped at specific dollar amounts.  

Three of those categories are relevant here:  

• U.S. Oversight Costs include, in pertinent part, all costs incurred by EPA in “reviewing 
proposals, reports, studies and other deliverables submitted by [GE] under the . . . 
RCRA Permit, conducting shadow or supplemental studies for the studies to be 
conducted by [GE] under that Permit, and otherwise overseeing [GE’s] activities under 
that Permit, all prior to the modification of that Permit to select the Rest of River 
Remedial Action pursuant to Paragraph 22.p of this Consent Decree,” including all 
“community relations” costs.  CD ¶ 4 (emphases added).  Costs in this category that GE 
is required to pay are capped at $11 million, which GE has paid to EPA in full 
satisfaction of its obligation to reimburse these costs. 
 

• U.S. Future Rest of River Capped Response Costs include all costs incurred by EPA 
before it selects a final remedy “in connection with studying or otherwise investigating 
the Rest of River and/or all field work to support the preparation, development, and 
selection of the Rest of River Remedial Action,” including without limitation all costs of 
“peer input” and “peer review.”  Id. (emphases added).  Costs in this category that GE is 
required to pay are capped at $14.5 million, which GE has paid to EPA in full satisfaction 
of its obligation to reimburse these costs. 

• U.S. Future Response Costs are costs that EPA and DOJ incur “pursuant to the provisions 
of this Consent Decree,” but that do not fall within another category, and specifically 
include “costs incurred for preparing, reviewing, and approving the documents that 
propose and select the Rest of River Remedial Action.”  Id. (emphasis added).  “U.S. 
Future Response Costs” expressly excludes “U.S. Oversight Costs” and “U.S. Future 
Rest of River Capped Response Costs.”  Costs in this category are not capped. 

In addition, when costs fall into multiple categories, the Decree allows EPA to allocate 

costs among categories using a “reasonable allocation method” (CD  ¶100.f).  These are referred 

to by the parties as “cross-cutting” costs. 

The Decree sets out a process for EPA to document its costs and bill GE.  CD ¶¶ 100-

101.  It is EPA’s obligation to properly categorize its costs.  GE then will pay or contest those 

costs.  Among other reasons, GE may contest payment of costs if the amount was “not allocated 
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to the correct cost category” or “was not within the definition of any cost category” under the 

Decree.  CD ¶ 101.  GE may also “contest payment of costs on the basis that the amount billed 

exceeds” the capped amount.  Id. 

The procedures for resolving costs disputes are set out in Section XXIV of the Decree.  

CD ¶ 101.  First, there is informal negotiations between the parties.  CD ¶ 133.  If those 

negotiations are unsuccessful, GE may invoke formal dispute resolution by elevating the matter 

to the Director of the Superfund office within EPA Region 1.  CD ¶¶ 135-137.  Following the 

Director’s decision, GE may obtain review by this Court.  CD ¶¶ 136, 137. 

B. EPA’s FY 2011 Cost Bill and Activities Covered by It  

EPA’s FY 2011 cost bill, submitted to GE on January 11, 2012, sought reimbursement of 

$1,625,790 as uncapped U.S. Future Response Costs.  On February 29, 2012, GE sent EPA a 

letter objecting to that cost bill.  After unsuccessful discussions with EPA, GE initiated dispute 

resolution under the Decree on April 5, 2012.  The additional negotiations did not resolve the 

matter, and GE invoked formal administrative dispute resolution by submitting a Statement of 

Position to EPA on July 2, 2012.  EPA submitted its Response on July 30, 2012 (in which it 

agreed that $393,192 of the billed costs should not have been allocated to U.S. Future Response 

Costs, thus reducing its claim to $1,239,108).  GE submitted a Reply on August 10, 2012.4   

On January 31, 2013, the Deputy Director of the Region 1 Superfund office sent to GE a 

one-page final decision for EPA.  That decision contained no independent analysis; it simply 

                                                 
4  Copies of GE’s Statement of Position, EPA’s Response, and GE’s Reply are provided in 
Attachment C, D, and E, respectively.  The first two of these have their own exhibits, which will 
be referred to herein by their original designations – e.g., “GE Statement (Att. C), Ex. A.” 
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upheld EPA’s claim for $1,239,108 “for the reasons described in EPA’s July 30, 2012 

Response.”5 

Of this amount, GE does not dispute $46,575.6  Thus, the amount in dispute is 

$1,192,533.  Most of these costs were incurred for activities relating to the Rest of River.  As 

described by EPA in its Response (Att. D) at 8-13 & Table 1, these costs include the following:  

• Workshops and “Charrette” ($418,960):  This item consists of activities undertaken, as 
part of EPA’s community relations efforts, to obtain input from the public regarding the 
remedial alternatives under consideration.  These included a “Situation Assessment” to 
interview the public on their views of the cleanup process, information needs, and 
concerns; three workshops in April 2011 to present information to the public regarding a 
variety of Rest of River issues; and a full-day interactive community workshop, known as 
a “Charrette,” in May 2011 to gain input from the public regarding the remedial 
alternatives. 

• NRRB/CSTAG ($366,930):  This item consists of activities associated with an internal 
peer review by two EPA groups, the National Remedy Review Board (NRRB) and the 
Contaminated Sites Technical Advisory Group (CSTAG), which are composed of 
representatives from EPA headquarters and other EPA regions, regarding the remedial 
alternatives, including the alternative preferred by EPA Region 1 staff.  EPA’s bill 
includes costs for members of the NRRB and CSTAG, and costs for EPA Region 1 staff 
in preparing for the NRRB/CSTAG review. 

• Messrs. Tagliaferro, Conway, and Other Legal ($147,044):  This item includes time spent 
by EPA’s technical project manager (Dean Tagliaferro) and its lead attorney for Rest of 
River (Timothy Conway).  According to EPA, this time included work on Rest of River 
“remedy preparation.”  EPA Response (Att. D) at 11, 12.  This item also includes time for 
other EPA lawyers working on the Rest of River remedy.  Id. at 11. 

• Department of Justice ($87,000):  This item consists of activities performed by DOJ, for 
which EPA paid DOJ under an interagency agreement.  EPA has not explained what DOJ 
did during FY 2011.  Given the focus of EPA’s efforts during the year, it is reasonable to 
conclude that DOJ was, at least in part, supporting EPA’s review of Rest of River 
alternatives.  

                                                 
5  A copy of that decision is provided as Attachment F. 
6  Of the costs listed by EPA in its Response (Att. D) at 13, Table 1, GE is not challenging the 
costs for: Fact Sheets, Repository Support, Air Monitoring, Finance, ERE/CD Kilborn, and 
ATSDR. 
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• CCC/SRA DO#3 ($22,080):  This item consists of scheduling, facilitating, and 
summarizing meetings of the Citizens Coordinating Council (CCC), which was 
established by EPA to inform the public and obtain public input on cleanup efforts at the 
Site.  As documented by the agenda and minutes of the meetings, a portion of these 
meetings concerned public outreach on Rest of River alternatives, as well as a range of 
other topics covered by specific cost categories under the Decree.  

• ASRC ($43,680):  This items consists of costs of an EPA contractor (ASRC Management 
Services, Inc.) for “records management.”  

• Cross-Cutting Costs ($106,839):  This item consists of a portion of EPA’s general project 
costs that EPA has allocated to U.S. Future Response Costs based on a formula. 

STANDARD OF REVIEW 

As both GE and EPA agree (see EPA’s Decision [Att. F]), this dispute is governed by 

Paragraph 137 of the Decree, which provides that, for “disputes that neither pertain to the 

selection or adequacy of any response action nor are otherwise accorded review on the 

administrative record under applicable principles of administrative law,” judicial review “shall 

be governed by applicable principles of law.”  The issues presented in this dispute involve the 

proper interpretation and application of provisions of the Decree, a contract among GE, EPA, 

and others.  Under “applicable principles of law,” these issues should be reviewed by the Court 

de novo, with no deference to EPA.7 

As the Supreme Court has long instructed, consent decrees are interpreted like contracts.  

United States v. Armour & Co., 402 U.S. 673 (1971) (“the scope of a consent decree must be 

discerned within its four corners, and not by reference to what might satisfy the purposes of one 

of the parties to it”).  Likewise, in this Circuit, interpretations of consent decrees, like all 

                                                 
7  EPA has argued that a reviewing court should give “deference to EPA’s expertise regarding the 
process for selecting a remedy,” since that is a “technical question” that is within EPA’s 
“technical expertise.”  EPA Response (Att. D) at 4.  That assertion is a red herring, since the issue 
here is not the “proper process for selecting a remedy” in the abstract, but what the Consent 
Decree for this Site requires. 
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contracts, present questions of law that are reviewed de novo.  Ricci v. Patrick, 544 F.3d 8, 17 

(1st Cir. 2008); Quinn v. City of Boston, 325 F.3d 18, 30 (1st Cir. 2003).8   An agency’s 

interpretation of a contractual term included in a consent decree is not afforded any deference.  

Quinn, supra, 325 F.3d at 34 (“court owes no deference to an agency when endeavoring to 

discern the meaning and constitutional limits of such a [consent] decree”).9  

This well-established doctrine applies to the present dispute.  The issues here are whether 

EPA has placed its costs in the right category as defined in the Decree and whether EPA has 

followed the process required by the Decree before incurring those costs.  Those are questions 

involving the meaning of the parties’ contract, on which a reviewing court would owe no 

deference to the interpretation offered by one party over another. 10  

In any event, EPA has given the Court nothing to which it can or should defer.  The 

Deputy Director’s “decision” does nothing more than embrace, in total and without any 

independent analysis, the advocacy brief of EPA staff.  See Bowen v. Georgetown University 

Hosp., 488 U.S. 204, 212 (1988) (refusing to apply Chevron deference to agency litigating 

positions that not supported by regulations, rulings, or administrative practice).  

                                                 
8 See also United States v. Gila Valley Irrigation Dist., 961 F.2d 1432, 1434 (9th Cir. 1992) 
(quoting Kern Oil & Refining Co. v. Tenneco Oil Co., 840 F.2d 730, 736 (9th Cir. 1988)); Segar 
v. Mukasey, 508 F.3d 16, 21-22 (D.C. Cir. 2007).    
9  See also Meadow Green-Wildcat Corp. v. Hathaway, 936 F.2d 601, 605 (1st Cir. 1991) (Breyer, 
J.) (“neither the language nor the reasoning of those [Chevron deference] cases suggests they 
require similar deference to the agency’s interpretation of a contract that it makes with an outside 
party”); Southern California Edison Co. v. United States, 226 F.3d 1349, 1357 (Fed. Cir. 2000) 
(agency is not entitled to deference as it may offer “self-serving, post-hoc reinterpretations of 
contract” during breach of contract litigation).    
10  EPA has argued that it will not recover the costs in question unless its interpretation is upheld.  
EPA Response (Att. D) at 5.  That further confirms that, given its direct pecuniary interest, its 
interpretation deserves no special deference.  
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ARGUMENT 

I. Most of EPA’s Billed Costs Are Either U.S. Oversight Costs or U.S. Future Rest of 
River Capped Response Costs, for Which GE Has Fully Satisfied Its Reimbursement 
Obligations, and Thus May Not Be Recovered Under the Decree. 

A. EPA’s Assignment of the Rest of River Costs in Dispute to U.S. Future 
Response Costs Conflicts with the Consent  Decree. 

The vast majority of the costs in dispute relate to the Rest of River.  The basis for EPA’s 

assignment of these costs to the uncapped U.S. Future Response Costs category is that those 

costs were related to EPA’s “preparation, development, and review” of a proposed Rest of River 

remedy.  EPA Response (Att. D) at 1, 3, 5, 6 and 15.   But an evaluation of why (i.e., for what 

purpose) and when EPA incurred these costs, reinforced by EPA’s contemporaneous statements, 

demonstrates that the central purpose of EPA’s activities was to review GE’s Revised CMS 

Report and the remedial alternatives described in it, as well as to conduct the Agency’s own 

“shadow or supplemental studies” for GE’s Revised CMS, and to conduct associated community 

relations activities.  The Decree expressly assigns all of those costs to the capped category of 

U.S. Oversight Costs.  Alternatively, these activities were part of EPA’s studies of the Rest of 

River “to support the preparation, development, and selection” of a remedy, including the 

obtaining of “peer input” and “peer review,” the costs of which are expressly assigned to the 

capped category of U.S. Future Rest of River Capped Response Costs.   

These are clearly not costs for the limited class of Rest of River activities that the Decree 

left uncapped as U.S. Future Response Costs – namely, those costs incurred by EPA under the 

Decree in “preparing, reviewing, and approving the documents that propose and select the Rest 

of River Remedial Action” (i.e., preparing the Statement of Basis and the draft and final 
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modifications to the RCRA Permit, as provided in CD ¶¶ 22.n & 22.p) and the costs associated 

with “responding to public comments” on its proposed remedy.  CD ¶ 4 (emphasis added).11 

There is a clear temporal element to the three categories of costs at issue here.  The first 

two categories, which have already reached their limits, involve EPA’s review of GE’s 

submittals (including its evaluation of remedial alternatives) and EPA’s own studies and 

investigations prior to EPA’s Rest of River remedy decision.  The third category of costs relates 

to the last stage in the process when, having considered all the pertinent studies and evaluations, 

and conducted its community relations efforts, EPA documents its decision by preparing, 

reviewing, and approving a remedy proposal and responding to public comments on it.  At the 

time that it incurred the costs that EPA claims fall into this third category, EPA − as confirmed 

by its own public pronouncements (discussed below) − was still engaged in evaluating GE’s 

study of proposed remedial alternatives and developing and evaluating other remedial 

alternatives.  It had clearly not reached the stage of deciding on a proposed remedial alternative 

(which EPA has still not issued to date), let alone documenting that proposal.  

Under the sequential process described above, the parties agreed that GE would perform 

the study to evaluate the remedial alternatives; that EPA would then review and approve, 

conditionally approve, or disapprove the CMS Report; and that based on that evaluation, EPA 

                                                 
11  As the United States represented to this Court when it moved to enter the Decree, “the United 
States compromised certain costs in achieving this settlement. . . .  This limited compromise is 
justified by the risks and uncertainties of litigation and the benefit of achieving a prompt 
settlement.”  U.S. Memo in Support of Motion to Enter Consent Decree (July 20, 2000) at 43-44.  
The United States’ representations to this Court show its intent that U.S. Future Response Costs 
would be a limited category:  The Government estimated that the total costs to be charged in that 
category would be $5 million.  Id. at 42-43 n.30.  In fact, since entry of the Decree, EPA has 
billed GE for more than $19 million in that category, including certain “interim” costs incurred 
prior to entry of the Decree but included in this category, and also including the bill in dispute 
here, as well as a new bill that GE received from EPA on January 24, 2013, for costs incurred in 
FY 2012.     
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would select a proposed remedy.  EPA’s review step is covered by U.S. Oversight Costs, and 

only after it has completed its review and evaluation and begun to document its decision would it 

incur U.S. Future Response Costs.   There is no provision in the Decree allowing EPA to conduct 

its own studies in order to develop its own remedial alternatives, with two exceptions:  First, in 

Paragraph 22.1, EPA reserved the right to conduct “shadow or supplemental studies” to GE’s 

studies.  However, EPA agreed that if it chose to do so, its costs would be capped as part of U.S. 

Oversight Costs.  CD ¶ 4.  Second, in the definition of U.S. Future Rest of River Capped 

Response Costs, the Decree recognizes that EPA may conduct other studies or investigations “to 

support the preparation, development, and selection” of the remedy.  CD ¶ 4.  Those costs, too, 

are capped.    

In this case, the Rest of River costs that EPA claims are U.S. Future Response Costs go 

far beyond the costs of preparing, reviewing, and approving the documents that set forth the Rest 

of River remedy, but rather are costs of evaluating GE’s remedial alternatives in the Revised 

CMS Report (which is still under EPA review) as well as others developed by EPA itself.  This 

is demonstrated by EPA’s own contemporaneous statements.  For example, in a March 2, 2011 

presentation to the Citizens Coordinating Council, EPA’s project manager for the Rest of River, 

Susan Svirsky, included a slide informing the public that “EPA is evaluating the alternatives in 

the [Revised] CMS” based on the “input received from stakeholders” and the “evaluation criteria 

specified in the RCRA Permit.”  EPA Update on Corrective Measures Study Process (GE 

Statement [Att. C], Ex. E), slide 3.  Similarly, at the April 7, 2011 workshop, EPA 

representatives stated: 

• The “process that we’re, that we have been under way with now [is] the Corrective 
Measures Study, the CMS…. That document will feed into, really the next major process 
that we are leading up to here, which is when EPA comes out and proposes a clean-up 
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plan for public comment.  So we haven’t made any determination on what we think the 
appropriate course of action is. . . .   [The] clean-up alternatives [are] all still on the 
table, all still being evaluated.”12 

• “[W]e are in our decision making process.  No decision as to what alternative is the 
appropriate alternative … has yet been made.”13 

• “We’re evaluating GE’s… alternatives and their detailed analysis and we’re 
performing our own and we may come up with something that’s different or that’s a 
permutation or maybe it would be one of them or maybe it would be none of them or 
maybe it would be no remediation but we are in that process and the door is not closed 
….”14  

Obviously, by its own words, during the period of time covered by EPA’s FY 2011 bill 

EPA was still engaged in the evaluative process, rather than documenting a remedy proposal.  

EPA was evaluating the alternatives in GE’s Revised CMS Report, and it was developing and 

evaluating its “own” alternatives.   To prepare its “own” alternatives, EPA had to rely on the 

same types of information and evaluations of alternatives that the Decree and Permit required GE 

to provide in the CMS Report; that cannot be anything other than a “shadow or supplemental” 

analysis to GE’s study.  Thus, as discussed further in Section I.B below, the Situation 

Assessment, workshops, and Charrette were part of the process of obtaining public input for 

EPA’s evaluation of alternatives; and the review process before the NRRB and the CSTAG 

involved obtaining the advice of those internal EPA groups on EPA’s evaluation of alternatives.  

Even to the extent that the NRRB/CSTAG process focused on a “preferred alternative” 

developed by EPA staff (as stated in EPA’s Response [Att. D] at 7), it still constituted an internal 

                                                 
12  Transcript of Statements of EPA Personnel at April 7, 2011 Workshop (GE Statement [Att. C], 
Ex. C), transcribed from the videotape of that workshop on EPA’s Housatonic River website, at 4, 
5 (remarks of EPA Region 1 Section Chief Bob Cianciarulo; emphasis added). 
13  Id. at p. 11 (remarks of Susan Svirksy, EPA Rest of River project manager; emphasis added). 
14  Id. at p. 16 (remarks of Susan Svirksy, EPA Rest of River project manager; emphasis added). 
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EPA evaluation of a remedial alternative, and thus was a supplemental or shadow evaluation to 

GE’s CMS evaluations, not the preparation and review of the remedy proposal documents. 

Alternatively, these activities involved EPA’s continued studies of the Rest of River to 

support its future selection of a remedy, which are covered by the U.S. Future Rest of River 

Capped Response Costs category.  Indeed, as discussed further below, EPA has described the 

NRRB/CSTAG process as its internal “peer review”; and “peer review” is explicitly listed as one 

of the types of costs covered by U.S. Future Rest of River Capped Response Costs.   

That EPA has continued to conduct studies and review of remedial alternatives is further 

confirmed by EPA’s own subsequent statements.  On May 18, 2012, EPA issued a Housatonic 

River Status Report, which indicates that EPA staff had developed a tentative remedial 

alternative.15   That document states, however, that “no remedy decisions have yet been made” 

(Att. G at 1) and that the alternative outlined in the Status Report is “subject to further 

information that will be reviewed as part of the consideration of the CMS” (id. at 4).16  Those 

activities are precisely the “shadow or supplemental” studies which the parties agreed in the 

Decree would be capped.  CD ¶ 4.  Had the parties contemplated that EPA could charge GE for 

millions of dollars for the Agency’s analyses of its own alternatives with no limit, the parties 

                                                 
15  A copy of that Status Report is provided in Attachment G.  It is also available on EPA’s 
website at http://www.epa.gov/region1/ge/thesite/restofriver/reports/508662.pdf. 
16  Again, in August 2012, EPA issued a “Regional Response to the National Remedy Review 
Board Comments on the Site Information Package for the General Electric(GE)-
Pittsfield/Housatonic River Project, Rest of River.” See EPA’s website at 
http://www.epa.gov/region1/ge/thesite/restofriver/reports/518898.pdf.  Excerpts from that 
document are provided in Attachment H.  That document provided more details about EPA staff’s 
tentative alternative and presented a “comparative analysis” of that alternative along with all of 
the alternatives in GE’s Revised CMS Report.  EPA made clear that “no formal remedy proposal 
decisions have been made and this supplemental information is intended to provide a more 
detailed summary of EPA [Region 1’s] considerations regarding the potential approaches to 
cleanup.”  Id. at Appendix A, p. 1. 
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could and would have provided for it.  Since they did not do so, EPA cannot recover the costs 

that EPA incurred in conducting those analyses.   

B. The Costs in Dispute Were U.S. Oversight Costs or U.S. Future Rest of River 
Capped Response Costs. 

Against this background, it is clear that the specific costs included in EPA’s FY 2011 cost 

bill that are in dispute here do not constitute U.S. Future Response Costs, but fall into U.S. 

Oversight Costs or U.S. Future Rest of River Capped Response Costs.    

1. Situation Assessment, Workshops, and “Charrette” ($418,560) 

This is the largest component of EPA’s cost demand.  As described above, it includes a 

Situation Assessment, three public workshops, and a “Charrette.”  See description supra at 7.  It 

is clear from EPA’s contemporaneous documents and statements to the public that the purpose of 

these activities was to describe for the public, and gather input from the public on, the 

alternatives that EPA was evaluating, not to support or obtain public input on an already-selected 

proposed remedy or even a “preferred alternative.”   

During the course of these activities, EPA did not present one preferred cleanup 

alternative to the public for its information and input.  For example, as part of the “Situation 

Assessment” prior to the workshops, EPA’s contractors conducted interviews with key 

stakeholders to understand their concerns and views about cleanup efforts for the Rest of River.17  

The workshops and Charrette were for similar purposes.  Indeed, according to EPA, it conducted 

those activities in order “for the public to interact with EPA regarding their views on the 

remedial alternatives . . . during EPA’s decision-making process.18  EPA’s own April 2011 

                                                 
17  See EPA’s description at http://www.housatonicworkshops.org/welcome.html, last visited 2/18/13.    
18  EPA March 2, 2011 Update on the Corrective Measures Study Process (GE Statement [Att. C], 
Ex. E), slide 4 (emphasis added). 
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Information Sheet on EPA’s Cleanup Decision Process described the workshops and Charrette as 

an “important step leading up to EPA’s identification of a preferred alternative.”19  Moreover, as 

noted above, EPA stated repeatedly during the workshops that it had not made any decision on a 

preferred alternative, that all options were still on the table, and that it was continuing to evaluate 

GE’s alternatives as well as its “own.”  See supra at 12-13.   Likewise, during the Charrette, EPA 

specifically presented four of the remedial alternatives described in GE’s Revised CMS Report, 

and asked participants to evaluate those alternatives to assist EPA in its evaluation.20     

In sum, by EPA’s own contemporaneous description, the Situation Assessment, 

workshops, and Charrette were part of EPA’s effort to advise the public and obtain the public’s 

input during EPA’s review of remedial alternatives.  Those activities were not taken to support 

an already-selected preferred alternative, let alone to write the documents for its proposal or to 

respond to public comments on that proposal.  These activities plainly fall within the definition 

of U.S. Oversight Costs as part of EPA’s “review” of the Revised CMS Report and/or its 

“supplemental or shadow” studies of those and other cleanup alternatives.  Indeed, as previously 

noted, U.S. Oversight Costs specifically include “community relations” work associated with 

such activities (CD ¶ 4), which is what this outreach entailed.21  

                                                 
19  April 2011 Information Sheet on EPA’s Cleanup Decision Process, available at 
http://www.epa.gov/region1/ge/thesite/restofriver/reports/480399.pdf, copy attached as 
Attachment I (emphasis added) 
20  “Four Representative Options Spanning the Range of Those Evaluated in the Revised 
Corrective Measures Study”; Housatonic River Public Charrette, Workbook, available at 
http://www.housatonicworkshops.org/PDFs/handouts/CharretteWorkbook4MayFinal.pdf, copy 
attached as Attachment J. 
21  U.S. Oversight Costs is the only category of costs that specifically mentions “community 
relations.”  This indicates that the parties contemplated that community relations work would be 
part of this category.  By contrast, the only public outreach activity mentioned in the U.S. Future 
Response Costs definition is EPA’s response to public comments on the proposed remedy.  
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2. Review by EPA’s NRRB and CSTAG ($366,930)   

Another significant share of EPA’s bill consists of costs associated with the 

NRRB/CSTAG review process in the summer of 2011.  EPA billed GE for the costs of EPA 

Region 1 staff in preparing for that review, as well as the costs incurred by the NRRB and 

CSTAG members themselves.  While EPA, during the administrative dispute resolution, dropped 

10% of the NRRB/CSTAG costs as attributable to review of GE’s Revised CMS Report, EPA 

claims that the remaining costs were incurred for review and evaluation of the Region’s proposed 

preferred alternative, which it says are U.S. Future Response Costs.  EPA Response (Att. D) at 8.  

That claim is without merit.   

An EPA official explained at EPA’s April 2011 workshop that NRRB review is EPA’s 

“internal peer review process,” which must precede EPA’s selection of a remedy proposal.22  

EPA’s descriptions of that process in its Response (Att. D at 7-8) bear out that characterization.  

Taking EPA at its own word, these costs consisted of obtaining of “peer input” or “peer review” 

on its preferred alternative as part of its studies to support its preparation and selection of a 

remedy.  As such, they are U.S. Future Rest of River Capped Response Costs, which expressly 

include the costs of “peer input” and “peer review.”  CD ¶ 4.   

Alternatively, the NRRB/CSTAG review was part of EPA’s evaluation of the alternatives 

in the Revised CMS Report and/or its supplemental or shadow studies to evaluate those and 

other alternatives.  For example, in March 2011, EPA encouraged stakeholders to “submit 

written comments … on the [Revised CMS] for [N]RRB consideration.”23  Further,  EPA’s 

                                                 
22  Transcript of Statements of EPA Personnel at April 7, 2011 Workshop (GE Statement [Att. C], 
Ex. C) at 8 (remarks of EPA Regional Section Chief Bob Cianciarulo) 
23  Update on the Corrective Measures Study Process (GE Statement [Att. C], Ex. E), slide 6 
(emphasis added). 
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arbitrary allocation of only 10% of the NRRB/CSTAG costs to reviewing the Revised CMS 

alternatives is, on its face, implausible.  The Region’s Site Information Package presented to the 

NRRB in June 2011 contained a lengthy description and  “comparative analysis” of the 

alternatives presented in the Revised CMS Report (totaling over 100 pages) and devoted only 12 

pages to the description and evaluation of the Region’s “preferred alternative.”24    Thus, 

assuming arguendo that the NRRB/CSTAG review process is not considered to be “peer input” 

or “peer review” covered by U.S. Future Rest of River Capped Response Costs, the costs 

associated with that process would be U.S. Oversight Costs, either as part of EPA’s review of 

GE’s Revised CMS Report or as part of its own supplemental study.   

Moreover, even accepting EPA’s 90%-10% allocation, the NRRB/CSTAG costs to 

review and evaluate the Region’s “preferred alternative” still are not costs for “preparing, 

reviewing, and approving the documents that propose and select” the remedy (i.e., the Statement 

of Basis and the draft Permit modification).  Rather, these activities are part of EPA’s internal 

review of a particular alternative and thus are a “shadow or supplemental” analysis under U.S. 

Oversight Costs.  

3. Time of EPA Technical Project Manager, Lead EPA Attorney, and 
Other Regional Attorneys ($147,044)    

As noted above, this item consists of activities undertaken by EPA’s technical project 

manager for the Site (Dean Tagliaferro), EPA’s lead attorney for the Rest of River (Timothy 

Conway), and other attorneys from EPA’s Office of Regional Counsel.   According to EPA, Mr. 

                                                 
24  National Remedy Review Board, Site Information Package for the Housatonic River, Rest of 
River (June 2011), available at 
http://www.epa.gov/region1/ge/thesite/restofriver/reports/487318.pdf, the Table of Contents of 
which is provided in Attachment K. 
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Tagliaferro’s and Mr. Conway’s time allocated to U.S. Future Response Costs was for time spent 

on various tasks, including Rest of River “remedy preparation.”  EPA Response [Att. D], at 11, 

12).   Likewise, for the other legal support, EPA described the work as “for review and 

preparation of EPA’s proposed remedy.”  Id. at 11.    

To begin with,  “remedy preparation” is not “document preparation,” and only the latter 

falls within “U.S. Future Response Costs.”  Moreover, as shown above, EPA repeatedly advised 

the public during FY 2011 that it had made no decision regarding a proposed remedy for the Rest 

of River.  In fact, as also shown above, it appears that EPA spent considerable time developing, 

reviewing, and evaluating its own alternative(s) – which constitute shadow or supplemental 

studies.  It is apparent, therefore, that much of the time that these individuals charged to U.S. 

Future Response Costs was spent conducting and supporting these efforts (including the 

Situation Assessment, Workshops, Charrette, and NRRB/CSTAG review).  Hence, these costs 

should have been allocated to U.S. Oversight Costs or U.S. Future Rest of River Capped 

Response Costs.  

4. DOJ Activities ($87,000) 

EPA included Department of Justice (“DOJ”) costs in its bill because EPA reimbursed 

DOJ under an “interagency agreement” between EPA and DOJ.25  EPA has not disputed that the 

DOJ costs included costs incurred in connection with EPA’s evaluation of GE’s or EPA’s own 

remedial alternatives, as EPA has not provided contrary evidence despite a request by GE that 

EPA explain what DOJ did.26  Instead, EPA argues solely that the definition of U.S. Future 

Response Costs refers to DOJ costs, whereas the definitions of other cost categories do not; and 

                                                 
25  See excerpt from Itemized Cost Summary, GE Pittsfield, MA Site (Jan. 9, 2012), copy attached 
as Attachment L (describing DOJ costs as “Interagency Agreement” costs). 
26  Letter from S. Boxerman to T. Conway (Feb. 29, 2012) (GE Statement [Att. C] Ex. A) at 9.   
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therefore, EPA claims, the DOJ costs could not be “EPA” costs under any other cost category.  

EPA Response (Att. D) at 6.   

That argument proves too much.  If accepted, it would mean that if DOJ were performing 

an activity that falls squarely within one of the capped cost categories (such as reviewing a GE 

deliverable), its costs would nevertheless not be capped.  That is not what the parties agreed.  

U.S. Oversight Costs (like the other capped cost categories) mean “all costs” incurred by EPA 

that fall within the category, including “interagency … agreement costs.”  CD ¶ 4.  Further, EPA 

treats DOJ costs like any other costs that EPA incurs, including costs EPA pays under other 

interagency agreements.  Specifically, EPA tacks onto the DOJ charges an additional 32% in 

EPA “indirect” (overhead) costs, as EPA does for all other costs.27  As such, by its own actions, 

EPA is treating the DOJ costs as “EPA” costs.  Thus, the DOJ costs that related to the Rest of 

River are U.S. Oversight Costs or U.S. Future Rest of River Capped Response Costs.   

5. Activities Relating to Public Meetings of the Citizens’ Coordinating 
Council  (CCC) ($22,080) 

EPA has allocated an arbitrary 20% of the $27,000 that was included in its initial bill for 

public CCC meeting costs to U.S. Oversight Costs, leaving the rest as U.S. Future Response 

Costs.  EPA Response (Att. D) at 9-10.  EPA claims that it need not allocate more to the former 

category because the remainder of the costs were either “costs related to remedy preparation” or 

were costs incurred to develop plans or reports pursuant to Decree provisions that do not fall 

within the capped cost categories.  Id. at 10.   

                                                 
27  EPA incurs certain overhead and other costs that it asserts are related to cleanups generally, but 
not related directly to any one site.  EPA charges these general costs as “indirect costs” by 
applying an additional percentage on top of every dollar of “direct costs” that EPA incurs at a site.  
By allocating a share of EPA’s indirect costs on top of DOJ costs, EPA is treating DOJ costs the 
same way as every other cost that EPA incurs.  Indeed, EPA adds its “indirect costs” onto DOJ 
costs, even though DOJ already applies a separate 200% indirect cost rate of its own. 
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EPA’s assertion is unsubstantiated and without merit.  Again, it is not reasonable to 

conclude that the public meetings during this time period were related to “remedy preparation” 

(let alone documentation of a proposed remedy) when EPA was repeatedly telling the public that 

it had not selected a remedy and was still evaluating all remedial alternatives.  In addition, the 

minutes of these public meetings show that, while various topics were covered at those meetings, 

a significant amount of time was devoted to other categories of work covered by U.S. Oversight 

Costs (such as work in other areas of the Site), as well as EPA’s progress in evaluating the 

Revised CMS alternatives.  See Letter from S. Boxerman to T. Conway (Feb. 29, 2012) (GE 

Statement [Att. C] Ex. A) at 7-8 (compiling topics listed in minutes).   For these reasons, the Rest 

of River costs in this category should be included as “community relations costs” within the U.S. 

Oversight Costs category; and the remaining costs should be assigned to the specific category of 

work that was discussed at the meeting or, if those costs are not easily divisible, should be 

allocated among cost categories via the cross-cutting methodology.   

6. Cross-Cutting Costs ($106,830) 

As noted above, this item consists of a portion of EPA’s general project costs that EPA 

has allocated to U.S. Future Response Costs based on an established formula.  The Court should 

direct EPA, based on the reductions discussed above, to re-calculate the cross-cutting costs 

(using its established formula) so that only the proper share of cross-cutting costs is billed to GE. 

II. To the Extent That EPA’s Costs Were Incurred for Preparing, Developing, and 
Reviewing Remedy Proposal Documents, They Were Not Incurred Pursuant to the 
Sequential Process Expressly Provided for in the Consent Decree. 

As previously discussed, EPA’s basic position is that its Rest of River costs included in 

the FY 2011 bill were incurred for preparation, development, and review of a Rest of River 

remedy proposal and thus are recoverable under the uncapped U.S. Future Response Costs 
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category.   However, even assuming that its costs were incurred for such activities, these costs 

are still not recoverable because they were incurred outside the sequential process established in 

the Decree – namely, prior to EPA’s decision on GE’s Revised CMS Report.  As such, these 

costs were not “incurred pursuant to the provisions of this Consent Decree,” which is a 

prerequisite for U.S. Future Response Costs (CD ¶ 4).  

Paragraph 22 of the Decree mandates that “selection of a Remedial Action for the Rest of 

the River shall be conducted in accordance with the Reissued RCRA Permit and the provisions 

of Paragraph 22” (emphasis added).  As described above, the carefully negotiated, agreed-upon 

sequential approach embodied in those provisions requires completion of the CMS process 

before EPA develops and documents a remedy proposal.  The Consent Decree is clear:  It states 

that EPA will issue its proposed remedy only upon “satisfactory completion of the CMS Report 

in accordance with the Reissued RCRA Permit” (CD ¶ 22.n; emphasis added).  To interpret the 

Decree otherwise and allow EPA the unfettered authority to develop a remedy proposal 

whenever it wants to and to spend whatever it costs to do so would be flatly inconsistent with 

that agreed-upon approach.  

In addition, the Decree and the Permit provide GE with the right to administrative dispute 

resolution to challenge any EPA decision on the CMS Report.  CD ¶ 141.a; RCRA Permit 

Special Condition II.N.  By leapfrogging the approval or disapproval of the CMS Report, EPA is 

effectively denying GE the right to dispute an EPA determination on that report. While GE could 

still seek dispute resolution on EPA’s later determination on the Revised CMS Report, that right 

would be largely meaningless if EPA has already developed a remedy proposal.  Rather, GE 

must have the opportunity to challenge EPA’s decision on the Revised CMS Report before EPA 
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selects and begins work on a remedy proposal, so that EPA’s remedy proposal can take into 

account the outcome of the dispute resolution. 

 EPA should be held to the process negotiated and agreed upon in the Decree, including 

making a determination on the CMS Report and completing any dispute resolution proceeding 

on that determination before selecting and documenting a proposed remedy.  It is not enough for 

GE to have submitted a CMS Report; the CMS process must be satisfactorily completed before 

EPA embarks on developing a remedy proposal.  EPA cannot dispute that the information and 

evaluations in the CMS Report were intended to serve a purpose – to be the basis for the remedy 

proposal.28  For EPA to select and begin documenting a remedy proposal before the evaluation of 

remedial alternatives is completed and GE has an opportunity to dispute EPA’s determination on 

that evaluation would undermine that purpose – and eviscerate the carefully negotiated process 

set forth in the Decree.   

In fact, the United States made this sequence clear when it sought entry of the Consent 

Decree, stating:  “Following completion of the peer review processes, and GE’s RCRA Facility 

Investigation, GE must complete an evaluation of the alternative corrective measures to 

address risks posed by Rest of River contamination (a ‘Corrective Measures Study’). . . .  Upon 

conclusion of the Corrective Measures Study, EPA will propose, through a draft modification to 

the RCRA Permit, a remedial action for the Rest of River . . . .”  U.S. Memorandum in Support 

of Motion to Enter Consent Decree at 21 (emphases added).  GE did not invest the huge time and 

cost of preparing the important CMS Report − including extensive revisions made at EPA’s 

behest − to have it put in a bottom drawer. 

                                                 
28  That is why the Permit imposes detailed requirements for the CMS Report, including the 
information that must be provided and specific criteria that must be evaluated for each remedial 
alternative.  Permit Special Condition II.G.   
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III. EPA’s Records Management Costs Are Not  U.S. Future Response Costs. 

In addition to the items discussed above, EPA is demanding reimbursement of $43,680 

for the records management costs of EPA contractor ASRC.  Those costs were also improperly 

assigned to U.S. Future Response Costs, but on a different ground.  As shown in GE’s Statement 

of Position in the administrative dispute resolution proceeding (Att. C at 17-18 & Ex. A at 11-12, 

summarizing specific information in the invoices that EPA provided), the records management 

costs in EPA’s initial demand included the following: 

• Costs not incurred under the Decree.  EPA has billed for paying the contractor to digitize 
GE’s responses to an EPA request for information to which GE responded over a decade 
ago.  These costs were thus not authorized under the Decree at all. 

• Costs that EPA misallocated.  EPA has billed for tasks that relate to specific capped cost 
categories, such as “Removal Actions Outside the River” or “GE Oversight site,” which 
are covered by U.S. Oversight Costs and thus should be charged to that category.29 

• Costs that lack sufficient information.  EPA has also billed for records management work 
that is described vaguely and generally as support for the Site, without specific 
documentation as to the purpose of the work. 

In its Response, EPA reduced its original charge by allocating, without explanation, 35% 

of these costs to cross-cutting, but it asserts that the remaining 65% are U.S. Future Response 

Costs because having complete site files may prove useful in some future enforcement action, if 

any were to occur.  EPA Response (Att. D) at 10-11.  However, there is no pending or 

anticipated enforcement action, and there is no evidence that any of the records for which 

charges were included in this item could relate to any theoretical future enforcement action.   

                                                 
29  U.S. Oversight Costs specifically include “contractor costs,” “data management costs,” and 
similar charges.  CD ¶ 4. 
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Accordingly, EPA should either assign those remaining records management costs that 

were incurred under the Decree to a specific cost category or re-allocate those costs using the 

cross-cutting methodology. 

RELIEF REQUESTED 

For the foregoing reasons, this Court should remand this dispute to EPA with instructions 

to:  (a) eliminate from its cost bill for FY 2011 the costs relating to Rest of River; (b) re-assign 

the records management costs or re-allocate them to the cross-cutting category; and (c) 

recalculate the cross-cutting costs based on instructions (a) and (b).  

Respectfully submitted,  

 /s/ James R. Bieke 

Of Counsel: James R. Bieke 
 Samuel I. Gutter 
Roderic J. McLaren Samuel B. Boxerman   
Corporate Environmental Programs SIDLEY AUSTIN LLP 
General Electric Company 1501 K Street, N.W. 
159 Plastics Avenue Washington, D.C. 20005 
Pittsfield, MA 02101 (202) 736-8000 
(413) 448-5907 

Counsel for General Electric Company  
      

February 21, 2013 
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July 2, 2012 

 

STATEMENT OF POSITION OF GENERAL ELECTRIC COMPANY  
IN SUPPORT OF DISPUTE OF FY 2011 COST BILL 

INTRODUCTION 

By letter dated January 11, 2012, the U.S. Environmental Protection Agency (EPA) 
submitted a bill to the General Electric Company (GE) seeking payment of more than $1.6 
million for U.S. Future Response Costs under Paragraph 95 of the Consent Decree (CD) for the 
GE-Pittsfield/Housatonic River Site (Site), which EPA asserts were incurred in fiscal year 2011 
(FY 2011 Cost Bill).  On February 29, 2012,  GE sent EPA a letter objecting to the FY 2011 
Cost Bill because the bill incorrectly allocated costs incurred by EPA to U.S. Future Response 
Costs under the CD.  See Letter from S. Boxerman to T. Conway (Feb. 29, 2012) (copy attached 
as Exhibit A and incorporated by reference).  On March 20, 2012, GE and EPA conferred and 
thereafter tried to reach a resolution, but the parties did not reach agreement.   

On April 5, 2012, GE invoked dispute resolution pursuant to Paragraphs 101 and 133 of 
the CD by submitting a Notice of Dispute to EPA.  See Letter from A. Silfer and R. McLaren to 
D. Tagliaferro and T. Conway (April 5, 2012) (copy attached as Exhibit B).  As provided in the 
CD, the parties then sought to resolve the dispute through informal negotiations, and they agreed 
to extend the period for such negotiations until June 8, 2012.  However, the parties were unable 
to reach an agreement by that date.  Accordingly, GE invokes formal dispute resolution by 
submitting this Statement of Position in accordance with Paragraph 135.a of the CD.  As 
discussed further below, because this is not a dispute that “pertain[s] to the selection or adequacy 
of any response action” or is “otherwise accorded review on the administrative record under 
applicable principles of administrative law,” this dispute is governed by Paragraph 137 of the 
CD. 

The great majority of the costs included in the FY 2011 Cost Bill are for activities related 
to the Rest of River portion of the Site.  The agreed-upon process for studying and making 
decisions regarding the Rest of River is set out in the CD (¶ 22) and the RCRA corrective action 
permit issued to GE for the Rest of River (RCRA Permit or Permit).  That process is ongoing.  In 
October 2010, in accordance with that process, GE submitted to EPA a revised Corrective 
Measures Study Report (Revised CMS Report) that evaluates numerous remedial alternatives for 
the Rest of River.  EPA is still evaluating the Revised CMS Report, and has not yet approved, 
conditionally approved, or disapproved that report, as EPA must do under the CD (¶ 22.n) and 
the Permit (Special Condition [SC] II.H).  Further, once EPA takes action on that report, GE has 
dispute resolution rights, including the right to seek administrative review of EPA’s decision 
under the CD (¶ 141) and the Permit (SC II.N). 

While the Revised CMS Report has been pending before EPA, the Agency has incurred 
numerous costs for Rest of River activities, including evaluating the Revised CMS Report, 
conducting its own reviews and studies of remedial alternatives, obtaining the advice of its 
National Remedy Review Board (NRRB), and gathering information from stakeholders 
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regarding the alternatives under evaluation.  EPA has included these costs in the bill for “U.S. 
Future Response Costs” under Paragraph 95 of the CD.   

We disagree with that allocation.  EPA’s assignment of these costs to U.S. Future 
Response Costs was improper and contrary to the CD for the following reasons: 

• Based on the sequential nature of the Rest of River process specified in the CD and the 
Permit and on EPA’s own statements, it is clear that many of the EPA activities included 
in the FY 2011 Cost Bill were part of EPA’s evaluation of the Revised CMS Report and 
the alternatives described therein or of other remedial alternatives or constitute pre-
decisional studies or investigations of the Rest of River, since they occurred before any 
EPA action on the Revised CMS Report and before any EPA decision on a proposed 
remedy.  As such, the costs of these activities constitute U.S. Oversight Costs subject to 
Paragraph 98 of the CD or, alternatively, U.S. Future Rest of River Capped Response 
Costs subject to Paragraph 96 of the CD (both of which are capped cost categories) – not 
U.S. Future Response Costs.   

• To the extent that the costs charged by EPA were incurred for developing a Rest of River 
remedy proposal, they are not recoverable because they were not incurred pursuant to the 
CD, as required for U.S. Future Response Costs.  Any such costs incurred before EPA 
completes its evaluation and issues an approval, conditional approval, or disapproval of 
the Revised CMS Report would be outside of and inconsistent with the process 
prescribed by the CD and Permit.  Further, EPA’s incurrence of and charging GE for 
such costs before issuing a decision on the Revised CMS Report and giving GE an 
opportunity to dispute it would conflict with GE’s right to dispute resolution on that 
decision under the CD and as a matter of due process. 

• Other EPA contractor costs – for handling Citizens’ Coordinating Council (CCC) 
meetings and for document management – are also not properly part of U.S. Future 
Response Costs, but should have been allocated to other cost categories. 

BACKGROUND 

A. The Cost Reimbursement Provisions of the Decree 

The CD establishes the framework for EPA to be reimbursed for certain costs incurred 
under the Decree (CD Section XX).  First, the CD defines what costs may be recoverable.  It 
does so by dividing EPA’s costs into several different categories, six of which are capped at a 
specific dollar amount.  Relevant here are:  U.S. Oversight Costs (¶ 98, capped), U.S. Future 
Rest of River Capped Response Costs (¶ 96, capped), and U.S. Future Response Costs (¶ 95, not 
capped).   

U.S. Oversight Costs include costs that EPA incurs in overseeing GE’s activities under 
the Permit, including the costs of reviewing GE’s submittals under the Permit and the costs of 
conducting the Agency’s own studies to shadow or supplement GE’s work under the Permit (CD 
¶ 4).  U.S. Future Rest of River Capped Response Costs are costs that EPA incurs in connection 
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with “studying or otherwise investigating the Rest of River” to support the development of the 
remedy (id).  U.S. Future Response Costs are costs that EPA incurs pursuant to the CD, but that 
do not fall within another category (id).1  

Once costs are incurred, there is a process set out for EPA to document its costs and bill 
GE, and for GE to pay and/or contest EPA’s costs (CD ¶¶ 100-101).  Among other reasons, GE 
may contest payment of costs if the amount was “not allocated to the correct cost category” or 
“was not within the definition of any cost category” under the Decree (CD ¶101).  GE may also 
“contest payment of costs on the basis that the amount billed exceeds” the capped amount, as is 
the case here, when EPA has already exceeded the caps on both U.S. Oversight Costs and U.S. 
Future Rest of River Capped Response Costs, and thus any costs allocated to those categories 
cannot be recovered. 

B. EPA’s FY 2011 Activities and Cost Bill 

EPA’s FY 2011 Cost Bill seeks $1,625,790.43 that EPA allocated to U.S. Future 
Response Costs, the only uncapped category of costs.  Based on the information provided, the 
breakdown is as follows:  

EPA Regional payroll     $291,761.35 
EPA Regional travel     $  29,551.42  
EPA Headquarters payroll     $  29,689.27  
EPA Headquarters travel    $    8,264.77 
Department of Justice (DOJ)    $  60,557.96 2 
ATSDR (adjustment to prior costs)   $       928.50  
Army Corps of Engineers (ACOE) 

Contract 169     $426,445.55 
Contract 246     $  19,764.16    

EPA contractors    
SRA Corp.     $166,264.34 

 ASRC Management    $  50,569.88 
Indirect costs      $355,614.22  
Cross-cutting costs     $186,379.01 
 
Based on GE’s review of the Cost Bill and the parties’ discussions to date, GE is not 

challenging (1) the costs incurred by EPA finance/accounting staff, (2) the costs associated with 

                                                           
1  When EPA incurs costs “in support of tasks included in more than one cost category,” EPA allocates those costs 
among the cost categories “using any reasonable allocation method” (CD  ¶100.f) (referred to by the parties as 
“cross-cutting costs”). 
2  We understand, based on EPA’s representations during discussions, that EPA is claiming an additional amount for 
DOJ costs beyond the amount specified in the Itemized Cost Summary included with the FY 2011 Cost Bill.  As we 
have not received a revised bill with the specific revised demand, we have not included that additional amount here.  
However, GE would have the same objections to those costs as it does to the remainder of the DOJ costs in the FY 
2011 Cost Bill.  
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Allendale Schoolyard monitoring under ACOE Contract 246, (3) the payroll time incurred by 
EPA employees John Kilborn and Rose Howell, and (4) the indirect costs that EPA charges on 
top of these costs, and (5) the adjustment to previous ATSDR costs.  These total $37,210.37, 
including indirect costs.  Paragraph 101 of the CD provides that if GE disputes a cost bill, GE 
will pay all uncontested costs.  However, GE is owed an overall credit of  $60,732 under the 
cost-sharing agreement for the 1½ Mile Reach Removal Action.3  Thus, the amount of 
undisputed costs is exceeded by, and can simply be subtracted from, that credit, and no payment 
is required at this juncture.   

 
The total amount currently in dispute from the FY 2011 Cost Bill is $1,588,580.  Based 

on GE’s review of the documentation and discussions with EPA, the vast majority of those costs 
appear to have been incurred for activities related to the Rest of River.  The CD and the RCRA 
Permit prescribe a linear process for Rest of River decision-making, involving the following 
steps:   

• GE’s submission of the RCRA Facility Investigation (RFI) Report, followed by 
EPA review and approval;4 

• EPA’s performance of human health and ecological risk assessments; 
• GE’s proposal of Interim Media Protection Goals (IMPGs), followed by EPA 

review and approval;  
• GE’s submission of a Corrective Measures Study (CMS) Proposal, followed by 

EPA review and approval; 
• GE’s submission of a CMS Report, followed by EPA review and approval; 
• EPA’s issuance of  a Statement of Basis and a draft modification to the Permit 

with a proposed remedy for the Rest of River; 
• Public comment period on the proposed  remedy; and 
• EPA’s issuance of a final Permit modification to select the Rest of River remedy.   

Thus, at each step in the process where GE is responsible for developing the submission, 
GE submits the deliverable and then EPA conducts its review, followed by EPA’s approval, 
conditional approval, or disapproval.  The Permit and CD provide opportunities for GE to 
dispute issues that arise during this process, including the right to seek administrative dispute 
resolution on EPA’s decisions on the deliverables submitted by GE (Permit SC II.J; CD ¶ 141).    

Here, in accordance with the Permit and the CD, GE submitted an initial CMS Report on 
March 21, 2008.  EPA reviewed that report and directed GE to undertake additional work and to 
submit a revised report.  GE implemented the additional work, performed additional analyses, 

                                                           
3  The CD establishes a specific cost-sharing agreement between GE and EPA for work relating to the 1½ Mile 
Reach of the Housatonic River (CD ¶¶ 103-111).  The current activities being undertaken for that reach consist of 
Post-Removal Site Control activities, which are undertaken and funded in the first instance by GE, subject to later 
adjustment to conform to the cost-sharing agreement. 
4  For this description, EPA “approval” also contemplates that EPA may conditionally approve a GE submittal or 
disapprove such a submittal and require a revision of it (or else modify the submittal itself). 
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made a number of interim CMS submittals required by EPA,5 and finally submitted a Revised 
CMS Report to EPA on October 11, 2010.  As noted above, EPA has not to date approved, 
conditionally approved, or disapproved the Revised CMS Report.  

Accordingly, EPA’s Rest of River-related activities covered by the FY 2011 Cost Bill 
consist of work undertaken after GE’s submission of the Revised CMS Report and before any 
EPA decision to approve, conditionally approve, or disapprove that report.  These activities 
included, among other tasks: (a) review and internal discussion of GE’s Revised CMS Report; 
(b) evaluation of alternatives in Revised CMS Report, including supplemental modeling and 
technical analysis; (c) evaluation of other remedial alternatives; (d) preparation of public 
outreach materials and discussion with the public about potential alternatives for the Rest of 
River remedy (including the April 2011 workshops and May 2011 Charrette); and (e) review of 
the Revised CMS Report and other remedial options by EPA’s NRRB.   

EPA stated frequently during FY 2011 that it was continuing to evaluate the Revised 
CMS Report, study all alternatives, and consider public input, and that it had made no decision 
regarding the revised CMS Report or any remedial alternatives.  See, e.g., Transcript of 
Statements of EPA Personnel at April 7, 2011 Workshop (Transcript) (attached hereto as Exhibit 
C)6 at pp. 4, 5 (Bob Cianciarulo – the “process that we’re, that we have been under way with 
now [is] the Corrective Measures Study, the CMS…. That document will feed into, really the 
next major process that we are leading up to here, which is when EPA comes out and proposes a 
clean-up plan for public comment.  So we haven’t made any determination on what we think the 
appropriate course of action is. . . .   [The] clean-up alternatives [are] all still on the table, all still 
being evaluated.”); p. 11 (Susan Svirsky – “we are in our decision making process.  No decision 
as to what alternative is the appropriate alternative … has yet been made”); p. 16 (Susan Svirsky 
– “We’re evaluating GE’s… alternatives and their detailed analysis and we’re performing our 
own and we may come up with something that’s different or that’s a permutation or maybe it 
would be one of them or maybe it would be none of them or maybe it would be no remediation 
but we are in that process and the door is not closed ….”).   

C. Standard of Review 

This dispute is governed by Paragraph 137 of the CD, which provides that, for “disputes 
that neither pertain to the selection or adequacy of any response action nor are otherwise 
accorded review on the administrative record under applicable principles of administrative law,” 
judicial review “shall be governed by applicable principles of law.”  Further, the standard of 
review should this matter be presented to the Court is de novo review.  As outlined in this Notice, 
the dispute centers on the meaning of the Consent Decree entered by the Court, which is 
interpreted as a contract.  The “analysis of [a consent decree's] language and an application of the 

                                                           
5  Those interim CMS submittals included a Response to EPA’s Interim Comments on CMS Report (March 2009) 
and a Supplement to Response to EPA’s Interim Comments on CMS Report:  Evaluation of Example Areas 
(February 2010).  EPA provided no approval, conditional approval, or disapproval of those submittals. 
6  The attached Transcript consists of a transcription of the remarks of EPA Regional Administrator Curtis Spalding, 
Section Chief Bob Cianciarulo, and Rest of River Project Manager Susan Svirsky at the April 7, 2011 EPA 
Workshop, from the videotape of that workshop on EPA’s Housatonic River website. 
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principles of contract interpretation ... is a matter of law and reviewable de novo.”  United States 
v. Gila Valley Irrigation Dist., 961 F.2d 1432, 1434 (9th Cir. 1992) (quoting Kern Oil & Refining 
Co. v. Tenneco Oil Co., 840 F.2d 730, 736 (9th Cir. 1988)).7  Accordingly, in resolving a dispute 
over the meaning of a consent decree, the Court will likewise need to engage in de novo review, 
without deference to either party to the contract.  

ARGUMENT 

I. Activities in FY 2011 That EPA Included in U.S. Future Response Costs in Fact Fall 
Within U.S. Oversight Costs or U.S. Future Rest of River Capped Response Costs. 

A. EPA’s Costs of Reviewing, Evaluating, and Studying GE’s Revised CMS 
Report and Various Remedial Alternatives Fall Under U.S. Oversight Costs 
(Paragraph 98). 

The CD defines U.S. Oversight Costs (for Rest of River) to include the costs of  

“reviewing proposals, reports, studies and other deliverables 
submitted by [GE] under the Reissued RCRA Permit, conducting 
shadow or supplemental studies for the studies to be conducted by 
[GE] under that Permit, and otherwise overseeing [GE’s] activities 
under that Permit, all prior to the modification of that Permit to select 
the Rest of the River Remedial Action pursuant to Paragraph 22 of this 
Consent Decree.”  (CD ¶ 4) (emphases added) 

Thus, for the Rest of River, U.S. Oversight Costs include costs incurred prior to the Permit 
modification in (i) reviewing GE’s deliverables under the RCRA Permit and (ii) conducting 
studies that shadow or supplement GE’s studies under the Permit.  This includes “all costs” that 
meet this definition, “including, but not limited to, direct and indirect costs, that EPA Incurs” 
(id.).  Further, to illustrate the broad range of costs contemplated, the CD specifies that this 
category of costs “shall include, but not be limited to, payroll costs, contractor costs, travel costs, 
laboratory costs, community relations costs, technical support costs, interagency and 
intergovernmental agreement costs (including ATSDR and U.S. Army Corps of Engineers costs), 
costs of maintaining a Field Office, data management costs, and modeling costs” (id.). 

Applying this definition to the work covered by EPA’s FY 2011 Cost Bill, it is plain that 
almost all of EPA’s work that generated the costs that GE is challenging is covered by this 
category.8  Since the Revised CMS Report is a deliverable under the RCRA Permit, EPA’s 
                                                           
7   Accord:  Quinn v. City of Boston, 325 F.3d 18, 30 (1st Cir. 2003) (citing Navarro-Avala v. Hernandez-Colon, 951 
F.2d 1235, 1339 (1st Cir. 1991); Segar v. Mukasey, 508 F.3d 16, 21-22 (D.C. Cir. 2007); Nehmer v. U.S. Dep’t of 
Veterans Affairs, 494 F.3d 846, 855 (9th Cir. 2007); Holland v. New Jersey Dep’t of Corrections, 246 F.3d 267, 277-
78 (3d Cir. 2001); Sault Ste. Marie Tribe of Chippewa Indians v. Engler, 146 F.3d 367, 371 (6th Cir. 1998); EEOC 
v. New York Times Co., 196 F.3d 72, 78 (2d Cir. 1999); Alliance to End Repression v. City of Chicago, 119 F.3d 
472, 474 (7th Cir. 1997). 
8 The only exceptions are the CCC and recordkeeping costs that encompass multiple categories and thus should be 
allocated to cross cutting, if EPA cannot account for them in a single category.  See Section III below. 
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activities in reviewing it fall squarely within U.S. Oversight Costs.  Further, since the CMS 
(which evaluates remedial alternatives) is one of GE’s required studies under the Permit, any 
evaluation of remedial alternatives by EPA (even of alternatives other than those discussed in the 
Revised CMS Report) constitutes a shadow or supplemental study for the evaluation that GE was 
required to conduct in the CMS.  In fact, EPA cannot seriously dispute that it has been 
conducting its own “shadow or supplemental” CMS analyses.  EPA has explicitly stated as such 
in describing its work to the public.  See Transcript at p. 16 (Susan Svirsky – “We’re evaluating 
GE’s… alternatives and their detailed analysis and we’re performing our own”; emphasis 
added).  The costs of such supplemental or shadow evaluations are explicitly covered by the 
definition of U.S. Oversight Costs.  Indeed, the FY 2011 Cost Bill and the documents provided 
to date all support the conclusion that EPA has charged costs that were in one way or another 
part of EPA’s “own” shadow CMS process. 

The fact that EPA’s FY 2011 activities fell under the step of evaluating the CMS and 
other remedial alternatives prior issuing a decision on the Revised CMS Report and then 
developing a preferred alternative is further supported by other EPA statements.  EPA’s Project 
Manager, Susan Svirsky, detailed EPA’s interpretation of the Rest of River process under the CD 
and Permit in a 2008 presentation entitled “GE/Housatonic River Site Rest of River Corrective 
Measures Study” (“Svirsky 2008 CMS Presentation”), a copy of which is attached as Exhibit D.  
According to Ms. Svirsky, the sequencing of the “Process Following GE Submittal of the CMS” 
is as follows: 

• EPA evaluates CMS and GE’s recommended alternative, considering: 

o Evaluation criteria 
o Input received from public  

• EPA may approve, conditionally approve, or disapprove the CMS. 
 

• EPA develops preferred alternative for public comment. 

Other statements by EPA confirm this straightforward understanding.  As EPA explained 
last spring, the process that EPA has “been under way with now [is] the Corrective Measures 
Study, the CMS,” and EPA is continuing to evaluate all alternatives and to consider public input 
on them and has not “made any determination on what we think the appropriate course of 
action.”  Transcript at p. 4 (Cianciarulo).  See also other EPA statements at April 2011 
workshop, quoted above.   

EPA has recently confirmed this again in the “Housatonic River Status Report” that EPA 
issued on May 18, 2012.  The Status Report makes clear that EPA has been developing a new 
remedial alternative with different components and support from those identified and described 
in the Revised CMS Report, and that it may propose such an alternative, and provide its own 
evaluation of and support for it, as part of the draft Permit modification.  In developing and 
supporting its own proposed alternative, EPA would have to rely on the same types of 
information and evaluations of alternatives that the CD and Permit require GE to provide in the 
CMS Report (including application of the Permit’s remedy selection criteria).  That cannot be 
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anything other than “shadow or supplemental studies for the [CMS] studies to be conducted by” 
GE, which the parties explicitly agreed would be covered by Paragraph 98.   

Thus, under the above-described sequential process specified by the CD and Permit, it is 
clear that EPA’s Rest of River activities in FY 2011 fell between the steps of submission of the 
CMS Report and EPA’s approval, conditional approval, or disapproval of that report.   They 
consisted of reviewing the Revised CMS Report submitted by GE, gathering information from 
the public regarding the alternatives described in that report, and conducting shadow or 
supplemental studies for GE’s CMS – all prior to EPA’s approval, conditional approval, or 
disapproval of the Revised CMS Report (and any subsequent dispute resolution on that decision) 
and EPA’s proposal of a modification to the Permit to select a remedy.  As such, those activities 
fall within the definition of U.S. Oversight Costs.  See also Section I.C below.9   

In short, based on the CD, the RCRA Permit, and EPA’s own statements, until EPA 
completes its review and acts on the Revised CMS Report submitted by GE, EPA’s efforts are 
necessarily for the purpose of finalizing EPA’s review and evaluation of the remedial 
alternatives.  The costs of those efforts are U.S. Oversight Costs under the CD.   

B. In the Alternative, EPA’s Costs of Studying or Otherwise Continuing Its 
Investigations of the Rest of River Fall under U.S. Future Rest of River Capped 
Response Costs (Paragraph 96). 

In the alternative, if EPA’s costs included in the FY 2011 Cost Bill are not U.S. 
Oversight Costs, some or all of the costs of these ongoing analyses should be allocated to 
Paragraph 96 – U.S. Future Rest of River Capped Response Costs.  U.S. Future Rest of River 
Capped Response Costs are broadly defined to include all costs incurred by EPA prior to the 
Permit modification “in connection with studying or otherwise investigating the Rest of River 
and/or field work to support the preparation, development, and selection of the Rest of River 
Remedial Action” (CD ¶ 4).  This category specifically includes a number of non-field work 
activities, including “modeling,” “preparation of reports,” “peer input,” “peer review,” “general 
contractor costs (including, for example, administrative record development, project 
administration, project management,” and other desktop activities.  As discussed further in 
Section I.C, to the extent that EPA’s activities in FY 2011 do not constitute U.S. Oversight 
Costs, they include studies and investigations of the Rest of River and thus fall within the 
definition of U.S. Future Capped Rest of River Response Costs.   

                                                           
9  This is not to suggest an unduly rigid process.  As part of EPA’s review of the CMS, EPA of course has the 
flexibility to conduct “shadow or supplemental studies,” gather additional information, and engage with stakeholders 
to consider their views while it evaluates the proposed alternatives analysis in the CMS using the criteria specified 
by the RCRA Permit.  However, if EPA chooses to conduct this kind of supplemental fact-finding, the CD clearly 
provides that the costs associated with such efforts must be allocated to U.S. Oversight Costs.  Moreover, EPA must 
likewise follow the CD and Permit procedures for finalizing a CMS Report.  See Section II below. 

Case 3:99-cv-30225-MAP   Document 191-3   Filed 02/21/13   Page 9 of 83



9 
 

 

C. The Specific EPA Costs That EPA Allocated to U.S. Future Response Costs 
Should Be Allocated to U.S. Oversight Costs or U.S. Future Rest of River 
Capped Response Costs. 

Review of the specific types of costs included in EPA’s FY 2011 Cost Bill shows that 
EPA has improperly charged costs to U.S. Future Response Costs that should be allocated to one 
or the other of the categories discussed above – i.e., U.S. Oversight Costs (CD ¶ 98) or U.S. 
Future Rest of River Capped Response Costs (CD ¶ 96).      

1. Regional Payroll and Travel 

GE is disputing the allocation of Regional payroll and travel charges in the FY 2011 Cost 
Bill.  Although those charges are not segregated by description, review of the public record, the 
contractor documents, and the explanation that EPA has provided in informal discussions about 
the FY 2011 Cost Bill reveals that much of the work of the EPA employees that EPA has placed 
in U.S. Future Response Costs is more properly allocated to another category.  Specifically: 

a.  Review by the NRRB.   EPA’s costs in the FY 2011 Cost Bill include costs associated 
with the NRRB review held in the summer of 2011.10  Those costs relate to EPA’s review of the 
Revised CMS Report and/or EPA’s shadow or supplemental evaluation of other alternatives, 
both of which are U.S. Oversight Costs.  Ms. Svirsky’s March 2, 2011 presentation to the CCC 
encouraged stakeholders to “submit written comments … on the RCMS [Revised CMS] for 
[N]RRB consideration.”  Update on the Corrective Measures Study Process (Svirsky 2011 CMS 
Update) (copy attached as Exhibit E) at p. 6 (emphasis added).  Moreover, it appears that EPA 
also used the NRRB to review EPA’s own “shadow or supplemental studies” including, 
apparently, EPA’s own emerging alternative.  Indeed, EPA official Cianciarulo stated at EPA’s 
April 2011 workshop that NRRB review is EPA’s “internal peer review process,” which must 
precede EPA’s selection of a preferred alternative (Transcript at p. 8).11  Thus, the work relating 
to the NRRB review process should not be charged to U.S. Future Response Costs.   

b.  Other time and travel by EPA Regional staff.  It appears that the bulk of EPA Region I 
personnel time and travel that EPA has chosen to assign to U.S. Future Response Costs was 
related to reviewing the Revised CMS Report, gathering public input on the alternatives 
described in that report, conducting EPA’s shadow or supplemental studies to the CMS 
conducted by GE, and providing support for the NRRB review.  As discussed above, these costs 
should be allocated to U.S. Oversight Costs or, in the alternative, U.S. Future Rest of River 
Capped Response Costs.  

                                                           
10  As shown in Exhibit A, the costs of this work include the costs for EPA employees whose sole involvement with 
the Site was in connection with the NRRB process, as well as costs for other EPA Region I staff who spent at least 
some of their time in FY 2011 in preparing for the NRRB review.  It also includes the costs of EPA employees who 
are members of the Contaminated Sediments Technical Advisory Group (CSTAG) and who, according to EPA, 
participated in the NRRB review.  
11   Thus, in the event that these costs are not considered part of U.S. Oversight Costs, they would constitute U.S. 
Future Rest of River Capped Response Costs, which include “peer review” activities. 
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2. Headquarters Payroll and Travel 

The time and travel costs associated with EPA headquarters officials all appear to have 
been incurred in connection with the NRRB reviews done by EPA.  As discussed above, those 
costs are U.S. Oversight Costs, not U.S. Future Response Costs. 

3. EPA Contractor Costs for Public Outreach Efforts 

The FY 2011 Cost Bill includes a charge for work done by Systems Research and 
Applications Corp. (SRAC).  This charge is divided into two “delivery orders.” One (SRAC 
Delivery Order #92) is discussed here.  The other (SRAC Delivery Order # 3) is discussed in 
Section III below. 

As discussed in Exhibit A, Delivery Order #92 costs (approximately $145,000) were 
incurred to “conduct outreach interviews and Situation Assessment” and to “assist in planning 
for workshops and Charrette.”  These activities were clearly part of EPA’s ongoing evaluation of 
the remedial alternatives in the Revised CMS Report and/or “supplemental or shadow” studies 
involving EPA’s evaluation of those and other remedial alternatives.  EPA specifically 
understood that its evaluation of the CMS would include consideration of public input, as shown 
by the Svirsky 2008 CMS Presentation (quoted above).  Hiring consultants to seek out and obtain 
input from members of the public before EPA issues a decision on the Revised CMS Report – 
and before EPA proposes a remedy and asks for public comment – is inherently part of the 
process of evaluating alternatives and the Revised CMS Report.  The Svirsky 2011 CMS Update 
states specifically (on p. 3) that “EPA is evaluating the alternatives in the R[evised] CMS 
considering: Input received from stakeholders.”  EPA further acknowledged that the workshops 
and the Charrette were conducted, in part, to provide “an opportunity for the public to interact 
with EPA regarding their views on the remedial alternatives … during EPA’s decision-making 
process” (Svirsky 2011 CMS Update to the CCC, at p. 4).  Thus, the costs of these activities 
clearly constitute “community relations costs” related to EPA’s CMS evaluation activities, which 
are explicitly included in U.S. Oversight Costs. 

4. Army Corps of Engineers Costs 

Under ACOE Contract 169, EPA has billed GE more than $426,400 in direct costs plus 
$140,000 in indirect costs.  As discussed in Exhibit A and summarized below, these are not U.S. 
Future Response Costs.   

a.  Public outreach, the workshops, and the Charrette.  This category includes contractor 
charges to support interviews of stakeholders, the “Situation Assessment,” the April 2011 
workshops, and the May 2011 Charrette.  As discussed above, these outreach efforts were part of 
EPA’s ongoing evaluation of the remedial alternatives in the Revised CMS Report and/or 
“supplemental or shadow” studies involving EPA’s evaluation of those and other remedial 
alternatives.  Indeed, the workshops and Charrette were a central part of EPA’s public outreach 
program as it evaluated the remedial alternatives.  As such, for the same reasons given in Section 
I.C.3, these costs of EPA’s public outreach process fall squarely within the gathering of public 
input and “community relations” covered by U.S. Oversight Costs.       
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b.  NRRB review support.  The contractors developed materials provided to the NRRB.  
As discussed in Section I.C.1.a , the costs associated with the NRRB process constitute U.S. 
Oversight Costs.   

c.  Fact Sheets.  The contractors helped EPA provide information to the public through 
the development of “Fact Sheets.”  Based on discussions with EPA, it appears that there were 
two such Fact Sheets – one describing the different remedial alternatives evaluated in the 
Revised CMS Report and the other describing EPA’s views about PCBs generally.  The costs of 
these Fact Sheets are not U.S. Future Response Costs.  Preparation of the CMS Fact Sheet was 
clearly part of EPA’s efforts to educate the public and obtain the public’s input about the CMS 
alternatives.  As such, for the reasons outlined above, the costs of that Fact Sheet are part of 
EPA’s review of the Revised CMS Report and thus constitute “community relations” costs 
within U.S. Oversight Costs.  With respect to the PCB Fact Sheet, while EPA may choose to 
educate the public generally about PCBs, such general education is not included within the scope 
of EPA’s Rest of River study and remedy selection work in the CD.  As such, these costs were 
not incurred “pursuant to provisions of this Consent Decree” (as required for U.S. Future 
Response Costs) and hence are not recoverable.   

d.  Supplemental modeling and technical analysis.  The FY 2011 Cost Bill documents 
that, through the Army Corps, EPA paid contractors to conduct additional modeling and analysis 
as part of its evaluation of remedial alternatives.  One contractor provided support for developing 
revised modeling boundary conditions, and several contractors provided support for estimating 
floodplain removal volumes and areal extent of removal for floodplain alternatives.  These 
analyses either are “shadow or supplemental” studies covered by U.S. Oversight Costs (¶ 98) or 
constitute “studying or investigating the Rest of River … to support the preparation, 
development, and selection of the Rest of River Remedial Action” under ¶ 96 (U.S. Future 
Response Costs), which specifically contemplates covering EPA “modeling” work.12 

e.  General technical support.  The technical support charges included in this contract 
(described in Exhibit A) were to support the activities listed above.  As such, these are the kinds 
of costs covered by U.S. Oversight Costs, which expressly include all “contractor costs” and 
“technical support costs” (CD ¶ 4).13   

II. To the Extent That EPA’s Costs Were Incurred for Developing a Remedy Proposal, 
They Are Not Recoverable Because They Were Outside the Prescribed Process and 
Thus Not Incurred Pursuant to the Consent Decree. 

We have shown in Section I that nearly all of the Rest of River activities whose costs 
were included in the FY 2011 Cost Bill were part of EPA’s evaluation of the Revised CMS 
                                                           
12  Alternatively, to the extent that this modeling was done to support a preferred or proposed alternative, it is not 
recoverable for the reasons given in Section II below.  
13   In addition, the Army Corps incurred costs for its own labor, travel, and project management in the course of 
performing work under the interagency agreement on EPA’s behalf.  The costs of work that the Army Corps has 
done in managing and overseeing contractors retained to do work that is otherwise covered by U.S. Oversight Costs 
are also covered by U.S. Oversight Costs.  See CD ¶ 4 (“U.S. Oversight Costs shall include… interagency and 
intergovernmental agreement costs (including … U.S. Army Corps of Engineers costs”). 
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Report and/or “shadow or supplemental studies” to the CMS (which fall within U.S. Oversight 
Costs) – or, alternatively, were pre-decisional studies or investigations of the Rest of River 
(which fall within U.S. Future Rest of River Capped Response Costs).  However, to the extent 
that EPA’s costs in that bill were not for those purposes but, instead, were incurred for 
developing a Rest of River remedy proposal or preparing documents that set out that proposal, 
they are not recoverable because they are outside the definition of U.S. Future Response Costs.   

U.S. Future Response Costs include EPA and DOJ costs that do not fall within any 
capped category and specifically include “costs incurred for preparing, reviewing, and approving 
the documents that propose and select the Rest of River Remedial Action” (CD ¶ 4).  However, 
that definition provides explicitly that U.S. Future Response Costs are costs incurred by EPA or 
DOJ “pursuant to the provisions of this Consent Decree” (CD ¶ 4).  Any costs that EPA incurs 
for developing or documenting a remedy proposal (rather than for evaluating alternatives) before 
it issues a decision on the Revised CMS Report and before that report is finalized would be 
outside the process prescribed by the CD and would violate GE’s procedural rights under the 
CD, as well as the Due Process Clause, and thus would not be incurred pursuant to the CD.  The 
same is true of any DOJ costs included in the FY 2011 Cost Bill that were incurred for the same 
purposes.          

A. The CD, Permit, and EPA Guidance Demonstrate That Costs Incurred for 
Developing a Remedy Proposal Prior to Approval and Finalization of the CMS 
Report Are Inconsistent with the Required CD and Permit Process.  

To the extent that EPA and DOJ incurred costs in FY 2011 in developing a preferred 
alternative or a remedy proposal or preparing documents that describe and support that proposal, 
the costs are not recoverable because they were incurred too early in the process – i.e., before 
EPA has completed its evaluation of the CMS and GE has had an opportunity to dispute EPA’s 
decision on the Revised CMS Report.  As discussed above, the Permit and the CD set out a 
sequential process.  Under that process, GE is required to develop the CMS Report to present and 
evaluate remedial alternatives, and EPA is responsible for ensuring the final CMS Report 
includes alternatives from which it can prepare the draft Statement of Basis for its preferred 
remedy.  This process thus directs EPA to complete its review of the CMS Report and issue an 
approval or conditional approval of that document – or, if disapproved, obtain and approve (or 
issue) a modified, final CMS Report – before developing a proposed remedy.  The CD 
specifically provides that EPA will propose a remedy only “upon satisfactory completion of the 
CMS Report” (CD ¶ 22.n; emphasis added).  That is the process that the parties bargained for in 
the CD, that is set out in the Permit, and that squares with EPA guidance.    

A review of the record makes this abundantly clear.  For one thing, this sequential 
approach is consistent with EPA’s statements at the time of the entry of the CD, which explained 
that the CMS would be concluded before any remedy is proposed.  As the United States advised 
the court in its Memorandum in Support of its Motion to Enter the Consent Decree:  “Following 
completion of the peer review processes, and GE’s RCRA Facility Investigation, GE must 
complete an evaluation of the alternative corrective measures to address risks posed by Rest of 
River contamination (a ‘Corrective Measures Study’). . . .  Upon conclusion of the Corrective 

Case 3:99-cv-30225-MAP   Document 191-3   Filed 02/21/13   Page 13 of 83



13 
 

 

Measures Study, EPA will propose, through a draft modification to the RCRA Permit, a 
remedial action for the Rest of River . . . .”  (p. 21; emphases added). 

This sequential process is also contemplated by the Permit.  The Permit (in SC II.H) 
specifies the “Corrective Measures Study Report Approval” as follows:  

“After the Permittee submits the CMS Report, EPA will either 
approve, conditionally approve or disapprove the Report. . . .  If EPA 
disapproves the Report, EPA shall, within its discretion, either (1) 
specify the deficiencies and establish a time frame within which the 
Permittee shall submit a modified Report; or (2) make such 
modifications as EPA deems necessary . . . .” 

Plainly, the Permit provides that if EPA concludes that changes to the CMS Report are 
necessary, they would be done by GE – or potentially by EPA if it disapproves the CMS Report.  
Jumping ahead to work on the selection of a remedy without taking action on the Revised CMS 
Report ignores this carefully structured and agreed-upon process.  Indeed, under EPA’s theory 
that it can work on a remedy proposal prior to completion of the CMS process, there would be no 
time constraint on when EPA could begin working on the remedy proposal; EPA could begin 
such work prior to submission of the CMS Report or even the CMS Proposal.  That would 
constitute a pre-judgment that clearly conflicts with the sequential Permit process.  

This sequential approach is likewise consistent with EPA’s statements describing the 
process it was actually following.  See Svirsky 2008 CMS Presentation (first EPA would review 
and approve CMS Report, then “EPA develops preferred alternative for public comment”); 
Transcript at p. 4 (Cianciarulo – “[The CMS] document will feed into, really the next major 
process that we are leading up to here, which is when EPA comes out and proposes a clean-up 
plan for public comment”).   

Sequencing the deliverables and EPA’s review matches the scope of the different cost 
categories in the CD.  U.S. Oversight Costs address costs incurred in overseeing the development 
of the CMS and conducting EPA’s own CMS-like evaluations, costs that necessarily would be 
incurred “prior to the modification of the Reissued RCRA Permit” (CD ¶ 4).  In contrast, “U.S. 
Rest of River Oversight Costs” are designed to address the EPA costs that will be incurred “after 
the modification” of the Permit “to select the Rest of River Remedial Action (id.).  Only a 
narrow window was left open for the process of developing a proposed remedy, drafting the 
Statement of Basis, and responding to public comment. 

Most significantly, following this sequential process is essential to ensure that the CMS 
Report is finalized, and that EPA has a final, approved (or conditionally approved) CMS Report 
in front of it, before it proceeds with the next step – remedy selection.  It is not enough for GE to 
have submitted a CMS Report.  The CMS process must be satisfactorily completed before EPA 
embarks on developing a remedy proposal.  The Permit contains detailed requirements for the 
CMS Report, including the specification of information that must be provided and specific 
criteria that must be evaluated for each remedial alternative (Permit SC II.G).  These detailed 
requirements demonstrate that that the information and evaluations provided in the CMS Report 
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were intended to serve a purpose – to be the basis for the remedy proposal.  This does not mean 
that EPA must agree with GE’s conclusions and recommendations in the CMS Report, but it 
does mean that the information and evaluations in a final, approved CMS Report are to provide 
the necessary foundation for the remedy proposal. 

To conclude otherwise would subvert the whole purpose of requiring the CMS Report to 
provide detailed information on and evaluations of remedial alternatives.  It would allow EPA to 
put an incomplete CMS Report on the shelf, side-stepping the alternatives evaluated and the 
information and evaluations provided in the CMS Report, and come up with its own alternatives 
and evaluations.  In guidance on the RCRA corrective action program, EPA has made clear that 
“it does not want [the CMS] to be undertaken simply for the purpose of completing a perceived 
step in a perceived process.”  Advance Notice of Proposed Rulemaking (ANPR) on Corrective 
Action, 61 Fed. Reg. 19432, 19447 (May 1, 1996) (to be used as guidance per 64 Fed. Reg. 
54604, 54607 (Oct. 7, 1999)).  The CMS Report is not just a box for EPA to check as it marches 
off on a separate track to choose its own alternative without real consideration of the Report or 
its analyses.  Rather, the CMS Report must be completed in order to provide a foundation for 
EPA’s decision making.14   

Moreover, since GE has the right under the CD and Permit to dispute EPA’s action on the 
CMS Report, there can be no “satisfactory completion” of the CMS Report until any disputes 
that GE has regarding EPA’s determination on the CMS Report have been resolved and EPA has 
in front of it a final CMS Report.  This point is amplified further in Section II.B below.  

These conclusions are further supported by EPA’s guidance under the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA).  EPA’s guidance on 
conducting a Remedial Investigation (RI) and Feasibility Study (FS) under CERCLA makes 
clear that the FS –  which EPA has stated (ANPR at 19447) is the CERCLA equivalent of the 
CMS – is to constitute the basis for the remedy decision.  That guidance provides that “[t]he 
results of the detailed analysis [of alternatives in the FS] supports the final selection of a 
remedial action and the foundation for the Record of Decision.” Guidance for Conducting 
Remedial Investigations and Feasibility Studies Under CERCLA, EPA/540/G-89/004 (Oct. 
1988), p. 6-4.  Additionally, EPA guidance makes clear that, “[i]f a PRP prepares the RI/FS, then 
the Proposed Plan should be drafted by the lead agency after the lead agency approves the 
RI/FS.”  A Guide to Preparing Superfund Proposed Plans, Records of Decision, and Other 
Remedy Selection Documents (1999) at p. 2-1 (emphasis added).  By analogy, where the RCRA 
permittee prepares the CMS Report, that Report is to serve as the foundation for the permit 
modification to select a remedy, and the proposed permit modification decision to do so should 
be drafted by EPA only after EPA approves the CMS Report.   

In this case, EPA has not completed its review of the Revised CMS Report or issued any 
approval, conditional approval, or disapproval of that report.  Thus, EPA does not have a 

                                                           
14  Furthermore, allowing EPA to circumvent this sequential process with a parallel EPA process would waste the 
years of work and millions of dollars  invested by GE in the CMS Report and Revised CMS Report.  If EPA wanted 
to conduct the CMS and develop the CMS Report itself, it should have negotiated that outcome in the CD.  It did 
not. 
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completed CMS Report from which it can fully weigh the alternative remedial approaches.  To 
the contrary, as discussed above, EPA stated repeatedly during FY 2011 that it had not 
completed its review of the CMS Report.  In these circumstances, developing a proposed remedy 
before EPA completes its review of the Revised CMS Report and before the CMS Report is 
finalized would represent a pre-judgment that conflicts with the sequencing of deliverables and 
review in the CD and the Permit and a subversion of the CMS process.  

B. Developing a Remedy Proposal Before Acting on the CMS Report and 
Charging GE with Those Costs Would Conflict with GE’s Right to Review of 
EPA’s Decision on the CMS Report Under the CD and as a Matter of Due 
Process. 

The sequential process described above is also necessary to protect GE’s right to dispute 
resolution under the CD and the Due Process Clause before EPA spends money (and charges 
GE) for developing its own preferred alternative or a proposed remedy.  If EPA were to develop 
its own remedial alternatives before the prescribed CMS process is completed, that would 
represent an improper end run around the procedural protections that GE bargained for in the CD 
and the Permit and that are also required by Due Process.  As such, any costs that EPA incurred 
in doing so are not properly incurred under the CD and cannot be recovered. 

The sequential process embodied in the CD and Permit is essential to protect GE’s rights 
to meaningful dispute resolution on EPA’s decision on the CMS Report.  The CD and Permit 
require GE to prepare the CMS Report and EPA to approve, conditionally approve or disapprove 
it.  If EPA conditionally approves, disapproves, or modifies the CMS Report, GE has the right to 
pursue dispute resolution in accordance with the terms in the CD and Permit.  Paragraph 141.a of 
the CD and Special Condition II.N of the Permit expressly grant GE the right to seek dispute 
resolution on any disputes relating to EPA’s conditional approval, disapproval, or modification 
of deliverables submitted by GE to EPA under the Permit before EPA develops and issues a 
proposed permit modification selecting a Remedial Action for the Rest of River.  If such dispute 
resolution were invoked on EPA’s decision regarding the CMS Report, it would ultimately result 
in a final CMS Report, which EPA would then have in front of it in developing a remedy 
proposal.  

Indeed, as noted above, there can be no “satisfactory completion of the CMS Report” 
until any disputes that GE has regarding EPA’s determination on the CMS Report have been 
resolved.  To conclude otherwise would eviscerate GE’s right to dispute resolution on the CMS 
Report.  GE must be allowed a meaningful opportunity to challenge EPA’s decision on the CMS 
Report and to obtain a determination on those issues before EPA goes forward with a proposed 
remedy.  That right would be rendered meaningless if EPA could side-step the CMS process by 
developing and supporting an alternative wholly outside that process.  

As discussed above, EPA stated publicly during FY 2011 that it had not yet made a 
decision on the Rest of River remedy.  But if it had, it would have jumped the gun by developing 
a proposed remedy before issuing a decision on the Revised CMS Report and giving GE the 
opportunity to seek dispute resolution. That would be contrary to the agreed-upon terms of the 
CD and the Permit, because, before EPA could move on to the next step – and spend money and 
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charge GE for those costs – GE had the right to be heard to defend its alternatives evaluation in 
the Revised CMS Report.  By not waiting, EPA would deprive GE of its rights under the CD and 
the Permit and would be acting outside the framework of the CD.  Hence, any costs that EPA 
incurred in conducting such activities would not be incurred under the CD and are not 
recoverable from GE.   

In addition, EPA’s actions would deprive GE of its due process rights.  In the early 
1990s, several cases were brought challenging EPA’s ability to make decisions on interim 
submittals under RCRA corrective action permits (i.e., submittals prior to the permit 
modification to select corrective measures) without giving the permittee the right to challenge 
those decisions, which the petitioners argued was required by due process.  See, e.g., W.R. Grace 
& Co. –Conn. v. U.S. EPA, 959 F.2d 360 (1st Cir. 1992) (recognizing those arguments, but 
holding that they were not yet ripe for review).   Ultimately, in such a challenge by GE, EPA’s 
Environmental Appeals Board held that decisions on such interim submittals did not constitute 
permit modifications subject to the full administrative and judicial review rights applicable to 
such modifications.  In The Matter of General Electric Company, RCRA Appeal No. 91-7, 4 
E.A.D 615 (April 13, 1993).  At the same time, however, the Board held that, as a matter of due 
process, under established decisions such as Mathews v. Eldridge, 424 U.S. 319 (1976), EPA 
must provide the permittee with a hearing – “it must give GE the opportunity for a hearing” (4 
E.A.D at 641).  The Board further held that dispute resolution provisions such as those included 
in GE’s current RCRA Permit (allowing an administrative appeal to Regional management but 
not judicial review) met the minimum standards of due process (id.)  Again, in In re Allied-
Signal Inc., RCRA Appeal No. 92-20, 5 E.A.D. 291, 300 (May 16, 1994), the Board reiterated 
that while “immediate recourse to the courts is not required as a matter of due process in these 
circumstances,” due process does require at least “an opportunity for an administrative hearing.” 

In the present case, under those decisions, GE has a due process right to have an 
administrative hearing on EPA’s decision on the Revised CMS Report before EPA spends 
money and charges GE for developing a remedy proposal.  By conducting such actions prior to 
issuing a decision on the Revised CMS Report and then charging GE for the costs of doing so, 
EPA would deprive GE of its due process rights.  This is no different from requiring GE to revise 
the CMS Report again to support EPA’s preferred alternative without first allowing GE the 
required hearing.  Any such costs incurred by EPA without following the required process would 
not be incurred pursuant to the CD and thus are not recoverable.15  

III. Other EPA Contractor Costs Should Have Been Allocated Among Various Cost 
Categories, Not All Charged to U.S. Future Response Costs.  

EPA’s FY 2011 Cost Bill also includes certain other EPA contractor costs that are not 
properly allocated to U.S. Future Response Costs for somewhat different reasons from those 
discussed above. 

                                                           
15  For the same reasons, this conclusion also applies to any DOJ costs incurred in developing, reviewing, or 
discussing documents that support EPA’s preferred alternative. 
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A. EPA Contractor Costs for Handling CCC Meetings      

The FY 2011 Cost Bill includes a charge (approximately $20,000) for work done by 
SRAC under Delivery Order # 3.  As discussed in Exhibit A, those costs were for CCC-related 
work.  A review of the minutes prepared by EPA of the CCC meetings indicates that a wide 
variety of topics were covered at those meetings during the past fiscal year.  A significant 
amount of CCC time was devoted to categories of work covered by U.S. Oversight Costs, 
including EPA’s progress “evaluating the alternatives in the [Revised] CMS” (Summary of 
March 2, 2011 Meeting at 3), as well as the Removal Actions Outside the River (also covered by 
U.S. Oversight Costs).  Accordingly, EPA should have divided up the time at the CCC meetings 
and allocated the efforts among the relevant cost categories.  If that was not feasible, EPA should 
allocate the costs via a cross-cutting methodology (see CD ¶ 100.f), a process EPA followed in 
previous cost bills. 

B. EPA Contractor Costs for Document Management 

The FY 2011 Cost Bill also includes costs under an EPA contract with ASRC 
Management Services, Inc. (EPW05052) ($50,500 in direct costs  plus $16,600 in indirect costs) 
for “records management.”  Those costs are likewise not properly allocated to U.S. Future 
Response Costs.  

For one thing, the progress reports describe record management tasks that were not 
incurred under the CD.  The progress reports include charges for ASRC to “convert GE 104E 
Zybase images to SDMS.”  GE received and submitted its responses to EPA’s CERCLA 104(e) 
request over a decade ago.  Nothing in the CD directs or authorizes EPA to incur these costs and 
hence it should not be charged as a U.S. Future Response Cost which is limited to costs that EPA 
incurs pursuant to the CD. 

Other document management work specifically arises under defined cost categories.  The 
progress reports state: “Convert 1999 Admin. Record for Removal Actions Outside the River 
from tiff to PDF CD-ROM” (e.g., Invoice Numbers 42, 44).  Some invoices also indicate that the 
contractor performed “index QA review” for documents that had been indexed in the past “for 
the GE Oversight site” (Invoice Numbers 34-38, 40-41, 44; emphasis added).  The management 
of documents associated with these oversight activities should be charged to U.S. Oversight 
Costs as that is the category associated with EPA’s oversight of the Removal Actions Outside the 
River. 

The remaining entries in the progress reports do not state for which aspect of the Site 
work the documents were being indexed or maintained.  For example, the reports generally state 
that the work included “records, information, and project management support for the GE-
Housatonic River site,” as well as the time to “process, organize, and file records and 
collections,” to “provide reference on collections…”  Moreover, even where there are specific 
entries, they do not document which aspect of the Site work the contractor is supporting, as 
shown by the examples listed in Section II.F of the letter attached as Exhibit A. 
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EPA should be requiring its contractor to allocate its costs to the appropriate category that 
the document management is supporting.  If, given the nature of the work, EPA’s contractor 
cannot reasonably assign a cost to a specific category of work, then that is precisely the type of 
work “incurred in support of tasks included in more than one cost category” (CD ¶ 100f) and 
should be allocated to the Site as a whole by way of the “cross-cutting” methodology that EPA 
already has in place. 

CONCLUSION 

For the reasons given above, the amount of EPA’s FY 2011 Cost Bill for U.S. Future 
Response Costs should be reduced by $1,588,580.  
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